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United States Court of Appeals foij the 

District of Columbia ! 


On Petition to Review the Decision of the United States 

Board of Tax Appeals 

1 Docket No. 72839 

Beemont Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

j 

Appearances: 

For Petitioner: Joseph F. Moore, Esq., F. Ejdward 
Mitchell, Esq., 

For Respondent: J. L. Backstrom, Esq., Chas. P. 
Reilly, Esq., 

Docket Entries: 

Transferred to Miss Matthews 9/16/35. 

1933 | 

July 6—Petition received and filed. Taxpayer nbtified. 

(Fee paid) 

July 7—Copy of petition served on General Counsel. 
Aug. 12—Answer filed by General Counsel. 

Aug. 19—Copy of answer served on taxpayer. 

1934 | 

Aug. 16—Hearing set Oct. 17, 1934. 

'Oct. 17, 18, 19 & 20—Hearing had before Mr. Adams, Di¬ 
vision 12—submitted. On motion of petitioner, 
amendment to petition filed—written answer 
to be filed later by respondent. Notice of ap¬ 
pearance of F. Edward Mitchell, Esq 4 filed. 
Briefs due: Petitioner’s 12/3/34, respondent’s 
1/15/35, petitioner’s reply 1/25/35. 

Oct. 24—Answer to amended petition filed by (General 
Counsel. 10/25/34 copy served. 

7—Transcript of hearing Oct. 17, 18, 19 ahd 20, 
1934 filed. 


Nov. 
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Nov. 28—Motion to extend time for filing briefs to Dec. 31, 
1934 for petitioner, Feb. 15,1935 for respondent, 
and ten days thereafter for reply by petitioner, 
if advised, filed by taxpayer. 11/28/34 granted 
to 12/31/34 and 2/15/35. 

Dec. 29—Brief filed by taxpayer. 12/31/34 copy served. 

Dec. 29—Proposed findings of fact filed by taxpayer. 

1935 

Feb. 15—Motion for extension to 3/15/35 to file brief filed 
by General Counsel. 2/15/35 granted, and to 
3/25/35 for petitioner’s reply. 

Mar. 6—Motion for extension to 5/1/35 to file brief filed 
by General Counsel. 3/7/35 granted, and to 
5/10/35 for petitioner. 

Mav 1—Brief filed bv General Counsel. 

v * 

May 7—Motion for extension to 5/25/35 to file reply brief 
filed by taxpayer. 5/8/35 granted. 

May 24—Reply brief filed by taxpayer. 5/25/35 copy 
served. 

1936 

Feb. 11—Findings of fact and opinion rendered—Anna¬ 
bel Matthews, Division 13. Judgment will be en¬ 
tered for respondent. 

Feb. 13—Decision entered—Division 13. 

2 May 4—Application for order fixing amount of 

bond filed by taxpayer. 

May 4—Stipulation of venue filed. 

May 5—Order fixing amount of bond at $26,500. entered. 

May 12—Supersedeas bond in the amount of $26,500 ap¬ 
proved and ordered filed. 

May 12—Petition for review by U. S. Court of Appeals, 
District of Columbia, with assignments of error 
filed by taxpayer. 

Mav 12—Proof of service filed. 

«/ 

July 7—Praecipe with proof of service thereon filed. 

July 11—Order enlarging time for transmission and de¬ 
livery of record to August 1, 1936, entered. 
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3 Filed July 6, 1933 

United States Board of Tax Appeals 
Washington, D. C. 

Docket No. 72839 

Bermont Oil Company, Petitioner , 

7 7 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Petition 

\ 

The above-named petitioner hereby petitions forj a re¬ 
determination of the deficiency set forth by the Ccjmmis- 
sioner of Internal Revenue in his notice of deficiency bear¬ 
ing bureau symbols IT:AR:C-4. WJC-60D dated May 9, 
1933, and as a basis of its proceeding alleges as follows: 

1. The petitioner is a corporation existing under the laws 
of the State of Delaware with its principal office at Nb. 1037 
Woodward Building, Washington, D. C. 

2. The notice of deficiency (a copy of which is attached 

and marked Exhibit A) was mailed to the petitioner on 
May 9, 1933. ! 

3. The taxes in controversy are income taxes for the cal¬ 
endar year 1930, and for $17,810.43. j 

4. The determination of the tax set forth in the s^id no¬ 
tice of deficiency is based upon the following errors: 

a. The disallowance by the Commissioner of the loss sus¬ 
tained by petitioner in the amount ofL $£45,515.43, being the 
amount of damages and attorney fees paid by petitioner in 
a compromise settlement of a judgment of the Supreme 
Court of the State of Oklahoma, in the cause of George 
Tucker, Plaintiff in Error, v. M. B. Leonard, et als., Defen¬ 
dants in Error. 

b. The finding by the Commissioner that the Supreme 
Court of the State of Oklahoma refused to recognize peti¬ 
tioner as a party to the above styled suit. 

5. The facts upon which the petitioner relies as th^ basis 
of this proceeding are as follows: 

a. The petitioner purchased the royalty interest involved 
in the above mentioned suit from Bernard B. Jones by as¬ 
signment dated January 22, 1916, 
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b. The petitioner at the time of such purchase 
4 agreed with the said Bernard B. Jones to indemnify 
him against any and all loss incident to the owner¬ 
ship of said royalty interest. 

c. The petitioner sold and conveyed said royalty interest 
to Prairie Oil and Gas Company by assignment dated No¬ 
vember 30, 1917, and received the purchase price therefor. 

d. The petitioner received payments for all royalty oil 
sold from the date of its purchase from Bernard B. Jones 
to the date of its sale to Prairie Oil and Gas Company. 

e. The judgment of the Supreme Court of the State of 
Oklahoma was predicated upon the invalidity of the title of 
Bernard B. Jones, petitioner’s grantor, and recovery was 
had for the royalty oil taken from the land and the pur¬ 
chase price paid by Prairie Oil and Gas Company for the 
royalty interest therein. 

f. The petitioner under the terms and provisions of its 
said agreement with Bernard B. Jones was liable for the 
payment of the judgment of the Supreme Court of the State 
of Oklahoma, rendered in the cause of Tucker v. Leonard, 
et als. 

Wherefore, petitioner prays that this Board may hear 
the proceeding and by appropriate order direct the Com¬ 
missioner of Internal Revenue to allow petitioner as a de¬ 
duction from its taxable income for the calendar year 1930, 
the sum of $145,515.43. 

JOS. F. MOORE 
Counsel for Petitioner , 
Berryville, Virginia. 

District of Columbia, 

City of Washington, ss: 

E. L. Jones, being first duly sworn, says that he is the 
Vice-President and Treasurer of the Bermont Oil Com¬ 
pany, above named, and as such is duly authorized 
to verify the foregoing petition; that he has read the said 
petition, or had the same read to him, and is familiar with 
the statements therein contained, and that the facts therein 
stated are true, except such facts as are stated to be upon 
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information and belief, and those facts he believes 'to be 
true. 

E. L. JONES 

Subscribed and sworn to before me this 6th dav of! Julv, 
1933. 

HELEN C. HOFFMA^TER 
(Seal) Notary Public, f 

Washington, D. C.i 

My com. expires Nov. 18, 1936. 

5 Copy 

Treasury Department 

i 

Washington 

Office of 

Commissioner of Internal Revenue 

May 9,1933 

Bermont Oil Company, 

1037 Woodward Building, 

Washington, D. C. 

Sirs: I 

You are advised that the determination of your t^ix lia¬ 
bility for the year(s) 1930 discloses a deficiency of 
$17,810.43, as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentjioned. 
Within sixty days (not counting Sunday as the Sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals foir a re¬ 
determination of your tax liability. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested to execute the inclosed forin and 
forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing 
of this form will expedite the closing of your returns) by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since ijhe in¬ 
terest period terminates thirty days after filing the iqclosed 
form, or on the date assessment is made, whichever is 
earlier; WHEREAS IF THIS FORM IS NOT FILED, 
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interest will accumulate to the date of assessment of the 
deficiency. 


Inclosures: 

Statement 
Form 870 

6 

IT :AR :C-4 
WJC-60D 

In re: Bermont Oil Company, 

1037 Woodward Building, 

Washington, D. C. 

Income Tax Liabilitv 

Year Income Tax Liability Income Tax Assessed Deficiency 
1930 $17,810.43 * None $17,810.43 

The deficiency shown herein is based upon the report 
dated March 31, 1932 prepared by Revenue Agent A. W. 
Brown, and transmitted to you under date of August 2, 
1932 which report is made a part hereof, and upon such 
adjustments as are shown in the attached schedules. 

Careful consideration has been accorded your protest 
dated May 28, 1932 in connection with the findings of the 
examining officer, and the information submitted at a con¬ 
ference held in the office of the internal revenue agent in 
charge, and also the information submitted by you in con¬ 
nection with the conference held in this office under date 
of February 23, 1933. 

Adjustments of Net Income 

Net income reported on return $ 2,904.78 

Add: 

1. Damages and lawsuit 145,515.43 


Respectfully, 

DAVID BURNET, 

Commissioner. 

By (Signed) W. T. SHERWOOD 
Acting Deputy Commissioner. 

Copy 

Statement 


Net income adjusted 


$148,420.21 
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Explanation of Changes 

1. In 1930 The Supreme Court of Oklahoma, in a jsuit of 
Tucker vs. Leonard et al., held that the guardian sale to 
Leonard in 1912 was fraudulent and void and that the 
transfer to Bernard Jones was fraudulent and void, and 
rendered a judgment against Bernard Jones, whi<ph was 
paid by him on September 24,1930. The Bermont Oil Com¬ 
pany reimbursed Bernard Jones in the amount of $145,- 
515.43, being the amount of the judgment plus attorney 
fees. It appears that the Supreme Court of Oklahoma re¬ 
fused to recognize the taxpayer as a party to the suit. 

It is, therefore, evident that the taxpayer corporation 
never held legal title to the property in question hnd the 
judgment against Mr. B. B. Jones, who held title to the 
property was not an obligation of the taxpayer corporation. 

7 Bermont Oil Company. Statement. 

It is accordingly held that the taxpayer sustained no loss 
on account of the damages and lawsuit judgments Against 
Mr. B. B. Jones and is not entitled to the deduction for 
damages and lawyer fees as claimed on its return! in the 
amount of $145,515.43. Article 121, Regulations 74.1 

You have been allowed as a deduction the item of $14.29, 
which you state, is in fact the amount of premium £>aid on 
bonds at date of purchase and vrhen such bonds Matured 
and were paid during 1930, the premium constituted a part 
of the cost of the bonds and is, therefore, not taxable as 
interest. Article 121, Regulations 74. 

Computation of Tax 

Net income adjusted $14^,420.21 

Tax at 12% on $148,420.21 $ 1?,810.43 

Tax previously assessed iNone 

Deficiency in tax $ l{7,810.43 

Consent which will expire June 30, 1934, except as ex¬ 
tended by the provisions of section 277 of the Revenue Act 
of 1928, is on file for the year 1930. 
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8 Endorsed: United States Board of Tax Appeals 

Filed Aug 12 1933 
Dkt- Cal- Stat- 

Received Aug 12 1933 U. S. Board of Tax Appeals 
United States Board of Tax Appeals 

Docket No. 72839. 

Bermoxt Oil Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

The respondent, by his attorney, E. Barrett Prettyman, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition of this taxpayer filed July 6, 1936, admits 
and denies as follows: 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies that the Commissioner erred as alleged in sub- 
paragraphs a. and b. of paragraph 4. 

5. Denies the allegations contained in subparagraphs a. 
to f., inclusive, of paragraph 5. 

6. Denies generally and specifically each and every al¬ 
legation contained in the petition not hereinbefore admit¬ 
ted, qualified or denied. 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied. 

; (Signed) E. BARRETT PRETTYMAN, 
General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

BRUCE A. LOW, 

T. G. HISTON, 

Special Attorneys, 

Bureau of Internal Revenue. 
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9 Filed at Hearing Oct 20 1934 

United States Board of Tax Appeals 

Washington, D. C. j 

Docket No. 72839 

Bermont Oil Company, Petitioner , 

vs. 

| 

Commissioner of Internal Revenue, Respondent 

I 

Amended Petition 

i 

By leave of the Board of Tax Appeals first had and ob¬ 
tained, petitioner amends the petition by adding to the as¬ 
signments of error heretofore stated in the petition the 
following additional errors lettered (c), (d), and (e)| 

(c) The Commissioner erred in the determination that 
the taxpayer corporation never held legal title to the prop- 

* erty in question and that the judgment against Mr. B. B. 
Jones, who held title to the property, was not an obligation 
of the taxpayer. 

(d) The Commissioner erred in the determinatiori that 
the amount $145,515.43 was the amount of the judgment by 
the Supreme Court of Oklahoma plus attorney fees which 
was paid by Mr. B. B. Jones on September 24, 1930, and 
for which he was reimbursed by the taxpayer as neither the 
Supreme Court of Oklahoma or the District Courtj ever 
found the amount due on the judgment of the said Supreme 

Court but in truth and fact, said sum was p^id in 

10 compromise of said litigation, in so far as concerns 
said Mr. B. B. Jones, his lessees and assigns, and 

was so entered on the records in the District Court. 

(e) The Commissioner erred in the determination that 
no liability existed against the corporation (taxpayetr). 

(s) JOS. F. MOORE 
(s) F. EDWARD MITCHELL 
Counsel for Petitioner. 
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11 Endorsed: United States Board of Tax Appeals 

Filed Oct 24 1934 

Dkt.- Cal.- Stat.- 

Received Oct 24 1934 U. S. Board of Tax Appeals 
United States Board of Tax Appeals 
Docket No. 72839. 

Bermont Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition 

The Commissioner of Internal Revenue, by his attorney, 
Robert H. Jackson, Assistant General Counsel for the 
Bureau of Internal Revenue, for answer to the amended 
petition of this taxpayer, filed October 20, 1934, admits and 
denies as follows: 

(c) Denies the allegations contained in paragraph (c) of 
the amended petition. 

(d) Denies the allegations contained in paragraph (d) of 
the amended petition. 

(e) Denies the allegations contained in paragraph (e) of 
the amended petition. 

Denies generally each and every allegation contained in 
the amended petition not hereinbefore admitted, qualified 
or denied. 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied. 

(Signed) ROBERT H. JACKSON 

Assistant General Counsel for the 
Bureau of Internal Revenue. 

Of Counsel: 

JAMES L. BACKSTROM, 

C. P. REILLY, 

Special Attorneys , 

Bureau of Internal Revenue. 

JLB/CPR/SOG 10-22-34 
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12 United States Board of Tax Appeals 

_ 

Bermont Oil Company, Petitioner, 

v. \ 

Commissioner of Internal Revenue, Respondent. 

Docket No. 72839. Promulgated February 11, 19^6. 

Petitioner is a closely held corporation, all of its dapital 
stock having been issued to four brothers who paid in $100,- 
000 in cash and transferred to the petitioner certain oil 
properties estimated to be worth approximately $7,000,000, 
subject to the condition that the corporation would ifndem- 
nify and save harmless the transferors against loss oi^ dam- 
age arising out of any litigation or other cause resulting 
from their former ownership of the properties. Ejntries 
were made on the petitioner’s books to show a paid-i^OL sur¬ 
plus equal in amount to the estimated value of the proper¬ 
ties. The petitioner having been called upon to reinjiburse 
one of the stockholders under this agreement of indemnity 
for the sums paid out by him in settlement of a suit involving 
title to and an accounting for a rovaltv interest whicjh was 
included in the properties transferred to the corporation 
upon its organization, it is held the amount of the j reim¬ 
bursement does not constitute a loss or a deductible ex¬ 
pense and the respondent did not err in refusing toj allow 
such payment to be deducted from the petitioner’s ipcome 
for the taxable vear. 

Joseph F. Moore, Esq., and F. Edward Mitchell, Esq., 
for the petitioner. 

James L. Backstrom, Esq., and C. P. Reilly, Esq., for the 
respondent. 

This proceeding is for the redetermination of a deficiency 
in income tax for the year 1930 in the amount of $17,^10.43. 
A single issue is presented, whether the respondent! erred 
in disallowing a deduction of $145,515.43 from income for 
the taxable year, representing the sum of $437.58 p&id as 
expenses of lawsuits and the amount of $145,077.85 p^id by 
petitioner to one of its stockholders in reimbursement of 
the sums paid by him in settlement of litigation which in- 
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volved title to and an accounting for an oil rovaltv interest 
turned over to the petitioner corporation by such stock¬ 
holder at the date of its organization. 

33 B. T. A.—No. 157 
45455—36 

13 Findings of Fact. 

Petitioner was incorporated under the laws of the State 
of Delaware in December 1915 and began to do business in 
the State of Oklahoma in January 1916. The corporation's 
authorized capital stock of $100,000 was issued as follows: 

Shares 


B. B. Jones. 435 

M. Jones . 434 

E. L. Jones. 78 

R. L. Jones. 47 

Harry Ekdahl . 3 

J. E. Thrift . 3 


The shares of stock issued to Ekdahl and Thrift were qual¬ 
ifying shares. The four stockholders first listed above were 
brothers and Ekdahl was their brother-in-law. 

The Jones brothers had been engaged as individuals in 
the oil business and owned in varying amounts certain valu¬ 
able oil properties situated in Oklahoma consisting of leases, 
mining rights, and royalty interests which they purposed 
to convey to the petitioner corporation in accordance with 
the following resolution of the board of directors passed at 
its organization meeting: 

Be it resolved, First: That the Bermont Oil Company ac¬ 
cepts the proposition of Messrs. B. B. Jones, M. Jones, 
R. L. Jones and E. L. Jones, wherein in exchange for the 
capital stock of this corporation they offer: 

(1) To transfer to the company certain mining rights, 
leases and royalty interests subject to certain conditions; 
and, 

(2) To pay to this company the sum of One Hundred 
Thousand ($100,000.00) Dollars as a fund for immediate 
development and operating expense. 

These properties were particularly described in sched¬ 
ules attached to the minutes of the corporation, and it was 
further provided that the owners thereof would sell to the 
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corporation upon open account the equipment and pertain 
property upon the lands described in the leases anjd else¬ 
where, the property to be inventoried and priced [as the 
same was listed and valued upon the books of the respective 
sellers as of January 1,1916. 

Pursuant to this resolution B. B. Jones and M.j Jones 
paid in to the corporation in cash $50,000 apiece, making a 
total of $100,000 to be used as a fund with which to operate, 
and the four brothers transferred to the petitioner the 
above described oil properties which were estimated to be 
worth approximately $7,000,000. The *‘certain conditions” 
mentioned in the above-quoted resolution refer to hn oral 
agreement between the parties that the corporation vrould 
indemnify and save harmless each and all of the contribut¬ 
ing stockholders against loss or damage arising out! of any 
litigation or other cause resulting from their jformer 
14 ownership of any of the properties. Entries were 


made on the books of the corporation to show a paid- 
in surplus equal to the estimated value of the properties. 
The distribution of stock was not in proportion to tjhe con¬ 
tributions made in cash and property by the foui[ Jones 
brothers. 

Included in the list of properties thus turned ovef to the 
petitioner by B. B. Jones was his title to the lessor Is share 
or rovaltv interest in a property described as the southwest 
quarter of the southwest quarter of section 3, township 17 
north, range 7 east, commonly known and hereinafter re¬ 
ferred to as the George Tucker allotment. This property 
had been acquired by B. B. Jones on September 1|4, 1912, 
from one Thomas B. Slick, the immediate assignee bf M. B. 
Leonard, and Leonard had acquired title at a guardianship 
sale on or about February 9, 1912, from one C. K] Leslie, 
guardian of George Tucker. The transfer to the petitioner 
of his royalty interest in the George Tucker allotment was 
made by B. B. Jones by assignment dated January 22, 1916, 
conveying all his right, title, and interest in an4 to the 
lessor’s share or royalty interest provided by certaih named 
oil and gas mining leases, subject to the terms an4 condi¬ 
tions thereof, together with all royalty and proceeds of 
royalty accrued or accruing to him as assignor sinbe Janu¬ 
ary 1,1916. This assignment was recorded in Creek County, 
Oklahoma, December 18, 1917, and recorded ib Tulsa 
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County, Oklahoma, August 9, 1929. B. B. Jones had re¬ 
ceived the royalty payments from the date of his purchase 
to January 1, 1916, after which date the royalties were re¬ 
ceived by the petitioner until November 30, 1917, when the 
royalty interest in the George Tucker allotment was con¬ 
veyed with other properties by assignment from the peti¬ 
tioner to the Prairie Oil & Gas Co. On the last mentioned 
date B. B. Jones executed a deed conveying certain real 
estate to the Prairie Oil & Gas Co., which deed included the 
George Tucker allotment. 

In May 1916 litigation arose with respect to the title to 
the George Tucker allotment, the suit being instituted in 
the name of George Tucker, by next friend, and B. B. Jones 
was named as one of the defendants therein. In July 1921, 
B. B. Jones paid $1,500 in settlement of the claims against 
him of the plaintiffs in this suit. Subsequently and on 
April 9, 1927, George Tucker in his own name filed another 
suit in the District Court of Creek County, Oklahoma, in 
which B. B. Jones and the petitioner corporation were in¬ 
cluded in the defendants named. Tucker alleged that the 
deed from C. K. Leslie as guardian was fraudulent and 
void, asked that such deed be cancelled, and prayed for an 
accounting against all of the defendants as to the value of 
the oil and gas taken from the land. On December 20, 1927, 
the trial court found the issues in favor of the defen- 
15 dants and against the plaintiff and the plaintiff ap¬ 
pealed to the Supreme Court of Oklahoma. In April 
1930 the Supreme Court of Oklahoma rendered a decision 
which reads in part as follows: 

The record shows that Bernard B. Jones paid $400.00 for 
forty acres of the allotment on September 14,1912, and that 
he paid $1500.00 to the “next friend’’ of the plaintiff on 
July 8, 1921. He received from the land for oil royalties 
$74,901.24; for gas royalties $406.12 and for gas rental 
$100.00 up to October 31, 1917 at which time he sold the 
land to the Prairie Oil and Gas Company along w r ith other 
land without any division or apportionment of the purchase 
money. Judgment should be rendered against him and in 
favor of plaintiff for the amounts he received with interest 
at the rate of six per cent per annum from the date of re¬ 
ceipt thereof less the amounts that he paid with interest 
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thereon at the rate of six per cent per annum from the dates 
of payment. 

This court further held that the guardian’s deed to Leon¬ 
ard and all the conveyances from Leonard and his grantees, 
with the exception of the oil and gas mining leases to the 
Prairie Oil & Gas Co. and the deed from B. B. Jones to the 
Prairie Oil & Gas Co. (and the deed covering certain other 
property not here involved), should be vacated, cancelled 
and set aside; and directed that the trial court shoalc^ deter¬ 
mine the amount received bv B. B. Jones from the Isale of 
the land to the Prairie Oil & Gas Co. The judgment of the 
trial court was reversed and the cause was remanded to the 
trial court with instructions to render judgment iij favor 
of the plaintiff and against the defendant, Bernard B. 
Jones, in the amount found due and owing; to vacate, can¬ 
cel, and set aside the deeds mentioned; to quiet and confirm 
the title to the land involved in this action in the plaintiff, 
free and clear of the claims of the defendants, except as 
stated; to determine the amount received by B. B; Jones 
from the sale of the land to the Prairie Oil & Gas (jo., and 
to render judgment therefor. 

Under date of September 24,1930, B. B. Jones paid $145,- 
000 in compromise and settlement of all claims of th& plain¬ 
tiff against him, a stipulation and agreement being entered 
on the record acknowledging receipt of this amount in full 
satisfaction thereof, which agreement specifically jrecited 
that the plaintiff did release and discharge B. B. Jones, his 
lessees and assigns, from any and all liability on account of 
the matters at issue, the judgment rendered therein and 
to be rendered in pursuance therof. On September 2p, 1930. 
the trial court entered judgment in accordance wjith the 
mandate of the Supreme Court, in which reference is made 
to the settlement made by B. B. Jones, and which rpads in 
part as follows: 

It is further Ordered that the plaintiff, his assignees and 
attorneys, have received full compensation in accordance 
with their stipulation and agreement, and that they 
16 be and are hereby barred from procuring judgment 
or asserting any claim or right against the defendant 
B. B. Jones because of the matters complained of in this 
cause of action. 
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Under date of December 31, 1930, petitioner drew its 
check in favor of B. B. Jones in the sum of $145,077.85 to 
reimburse him for the payment of $145,000 made under the 
circumstances above set out and to cover certain costs in¬ 
curred bv B. B. Jones. B. B. Jones endorsed this check 
4 4 Pay to the order of Bermont Oil Company for credit my 
account”, and turned it over to the petitioner. The peti¬ 
tioner credited the account of B. B. Jones in this amount. 
This check was never passed through the bank on which it 
was drawn. B. B. Jones and his brothers frequently used 
the petitioner as a bank and endorsed checks to the peti¬ 
tioner to be deposited to their credit. 

During the year 1930 petitioner paid out the sum of 
$437.58 as expenses in connection with three other lawsuits 
involving title to its properties. 

Petitioner kept its accounts on the basis of cash receipts 
and disbursements. In its return of income for 1930 peti¬ 
tioner claimed a deduction in the total amount of $145,- 
515.43 for “danlages account lawsuit and expenses of law¬ 
suit.” This amount was disallowed in full by the respon¬ 
dent. 

B. B. Jones reported no taxable income in his income tax 

return for the vear 1930. 

* 

Opinion. 

Matthews: The petitioner has been a closely held cor¬ 
poration since the date of its incorporation, all of its capital 
stock (except six qualifying shares) having been issued to 
the four Jones Brothers, who were engaged in the oil busi¬ 
ness in the State of Oklahoma, in the amounts set out in our 
findings. Upon its organization these brothers conveyed 
to the petitioner certain leases, mining rights, and royalty 
interests and paid in cash to the petitioner the sum of $100,- 
000, in exchange for all the capital stock, the properties be¬ 
ing transferred subject to the condition that the petitioner 
would indemnifv and save harmless each and all of the con- 

9 / 

tributing stockholders against loss or damage arising out 
of litigation in connection with these properties which had 
belonged to them. Such an agreement was entered into by 
the parties for the reason that the stockholders anticipated 
that attacks were likely to be made on the titles to some of 
the properties transferred, and that suits might be insti- 
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tuted asking for an accounting for all income and profits 
derived from the properties during the period of ilaim of 
ownership under color of title. In other words, the prop¬ 
erties were conveyed to the petitioner subject to any 
17 claims which might arise on account of questionable 
titles and it was understood and agreed that jhe peti¬ 
tioner would reimburse the transferors for any amounts re¬ 
quired to be paid by them on account of their prioj owner¬ 
ship of the properties. 

It is to be noted that petitioner did not make any payment 
in money for these properties and that its capital stock was 
not distributed in proportion to the contributions! in cash 
and property made to it by the stockholders. The entire 
cash contribution of $100,000 was paid in by B. B. Jones 
and M. Jones in equal amounts of $50,000. An examination 
of the schedules listing the properties discloses that these 
two individuals respectively owned approximately three 
fourths and one fourth of the transferred properties, E. L. 
Jones and R. L. Jones together owning only about 1| percent 
thereof. Entries were made on the petitioner’s books to 
show a paid-in surplus in an amount equal to the estimated 
value of the properties, which was in excess of $7^ 000,000. 

When the petitioner accepted the proposition of tljie trans¬ 
ferors to convey to it these oil properties, subjec|t to the 
condition that they would be reimbursed by the petitioner 
for any payments they might have to make as a Result of 
their prior ownership or claim of ownership of thej proper¬ 
ties, we are of the opinion that a valid agreement was en¬ 
tered into under which the petitioner w’as legally bound to 
reimburse B. B. Jones for the sums paid out by him in set¬ 
tlement of the litigation instituted by George Tuckqr, under 
the circumstances described above. It does not follbw, how¬ 
ever, that such payment constitutes an allowable deduction 
from income of the petitioner for the year in wjiich the 
payment was made. On the contrary this transaction would 
seem to come clearly within the well settled principle that 
the cost of property or the cost of defending or perfecting 
title to property is not a deductible expense. Ordinarily 
such outlavs, whether in the form of legal fees or com- 

*■ 7 # ° i 

promise payments, are capital expenditures and should be 
added to the cost of the property. Murphy Oil \ Co. y 15 
B. T. A. 1195, affirmed on this issue, 55 Fed. (2d) 17; 

| 
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Blackwell Oil & Gas Co., 20 B. T. A. 661; affd., 60 Fed. (2d) 
257; Sunburst Oil & Refining Co., 23 B. T. A. 829; and cases 
cited therein. Certainly the amount paid by the petitioner 
in the instant case to reimburse B. B. Jones for the sums 
paid by him, as hereinabove set out, is not an ordinary and 
necessary expense incurred in carrying on the petitioner’s 
business, nor does it constitute a loss of the corporation 
which may be deducted under the provisions of the revenue 
laws. The respondent did not err in disallowing the deduc¬ 
tion claimed on account of this item. See, in this connec¬ 
tion, Commissioner v. Field, 42 Fed. (2d) 820, where the 
Circuit Court of Appeals for the Second Circuit held 
IS that attorney fees paid out by the taxpayer in a suit 
involving the taxpayer’s right to his deceased broth¬ 
er's estate, under the terms of his grandfather’s will, should 
not be treated as capital expenditures or business expenses, 
saying: “expenses of this sort must fall within those gen¬ 
eral costs of protecting one’s property for which the statute 
makes no allowance. ’ 9 

Counsel for the petitioner have argued that no question 
would have been raised with respect to allowing the deduc¬ 
tion claimed herein if the validity of the agreement of in¬ 
demnity had not been challenged by the respondent. It is 
pointed out by the petitioner that the deduction was dis¬ 
allowed on the ground that the judgment obtained against 
the stockholder was not an obligation of the petitioner cor¬ 
poration. Witnesses for the petitioner testified that the 
sum of $145,000 was paid by B. B. Jones out of his own 
funds on deposit in the State of Oklahoma in order that a 
prompt and advantageous settlement of the plaintiff’s 
claims might be effected, and the petitioner subsequently 
credited the account of B. B. Jones on its books in the 
amount of $145,077.85. We consider this point entirely im¬ 
material and our conclusion would be the same if the cor¬ 
poration had originally made the payment in question di¬ 
rect to the plaintiff, George Tucker. 

We do not know the nature of the litigation involving 
other properties of the petitioner but we do know that en¬ 
tries were made ! on the books to show payments aggregat¬ 
ing $437.58 as expenses on account of three other lawsuits. 
Nothing is contained in the record to indicate that the peti- 
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tioner is entitled to a deduction on account of tfiese ex¬ 
penses. 

The respondent’s determination is sustained. 

Reviewed by the Board. 

Judgment will be entered for the respondent. 

19 United States Board of Tax Appeals 

Washington 

U. S. Board of Tax Appeals 1924 
Docket No. 72839. 

Bermont Oil Company, Petitioner , 

i 

V. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as s^t forth 
in its report promulgated February 11, 1936, it is 

ORDERED and DECIDED: That there is a deficiency 
of $17,810.43 for the year 1930. 

(Signed) ANNABEL MATTHEWS 
(Seal) Member. 

Entered Feb 13 1936 

20 Endorsed: United States Board of Tax Appeals 

Filed May 4—1936 

Enr.- Dkt.- Cal.- Stat.- 

United States Board of Tax Appeals 
Docket No. 72839. 

Bermont Oil Company, Petitioner , 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Court of Review. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective counsel, that the decision 
and final order of the United States Board of Tax Appeals 
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in the above-entitled proceeding may be reviewed by the 
United States Court of Appeals for the District of Colum¬ 
bia. 

This agreement is made and filed pursuant to and under 
the provisions of Section 1002 (d) of the Revenue Act of 
1926. 

LOUIS LOEFFLER 
JOS. F. MOORE 

Counsel for Petitioner. 

ROBERT H. JACKSON 

Counsel for Respondent. 

21 Filed May 12,1936 

In the United States Court of Appeals for the District of 

Columbia. 

No. -v 

Bermont Oil Company, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 
(Board of Tax Appeals Docket No. 72839). 


Petition for Review of Decision of United States Board 

of Tax Appeals. 


To the Honorable The Chief Justice and the Associate Jus¬ 
tices of the Ignited States Court of Appeals for the District 
of Columbia: 

Comes now the petitioner, Bermont Oil Company, by its 
attorneys, and states that it is aggrieved by a decision, and 
order of redetermination, of the United States Board of 
Tax Appeals entered on the 13th day of February, 1936, in 
the case of Bermont Oil Company, Petitioner, v. Com¬ 
missioner of Internal Revenue, Respondent, No. 72839, on 
the Docket of said Board, and respectfully submits this its 
petition for a review thereof by this Honorable Court, 
pursuant to the statute in such case made and provided. 
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I. Jurisdiction. 

Petitioner is a corporation organized under the lakvs of 
the State of Delaware with principal office in the City of 
Washington, District of Columbia, and pursuant tjo the 
provisions of Section 1002(d) of the Revenue Act of! 1926, 
the petitioner and respondent have entered into a stipula¬ 
tion that the review of the aforementioned decision and 
final order of redetermination shall be by this Honorable 
Court. 

II. Nature of Controversy 

The controversy before the United States Board qf Tax 
Appeals, so far here pertinent, concerned the disallowance 
by the Commissioner of Internal Revenue of losses 
22 claimed by petitioner under Section 23(a) and 23(f) 
of the Revenue Act of 1928; such losses having been 
claimed by petitioner as deductions in its corporate feturn 
of net income for the taxable year 1930, and having ^risen 
from a compromise settlement of a decision by the Supreme 
Court of Oklahoma in a proceeding against petitioner and 
others having for its purpose an accounting for a dertain 
royalty interest, royalty oil and gas theretofore received by 
petitioner and from the costs of litigating said proceeding 
and other similar proceedings; the disallowance of said 
losses resulting in a determination of a deficiency jin the 
sum of $17,810.43. 

The petitioner contends that of the losses claimed in the 
aggregate amount of $145,515.43, the sum of $145,000.00, 
being the amount of the compromise settlement made of the 
damages recoverable in the above mentioned proceeding be¬ 
fore the Supreme Court of Oklahoma, was a loss tb peti¬ 
tioner in the year 1930, for which petitioner was not com¬ 
pensated for by insurance otherwise and that such pay¬ 
ment and resulting loss to petitioner was required in con¬ 
nection with property in which petitioner had no equity; 
that the sum of $77.85, being the cost of litigating said pro¬ 
ceeding before the Supreme Court of Oklahoma, was an 
ordinary and necessary expense paid by it during the tax¬ 
able year in question in carrying on its business, and that 
the sum of $437.58, being the costs and expenses incurred 
and paid by petitioner in defense of claims asserted ggainst 
it in connection with properties in which it no longer had an 
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equity was likewise an ordinary and necessary expense paid 
by petitioner during the taxable year in question in carry¬ 
ing on its business. The Commissioner of Internal Revenue 
contends that of the payments in question, the two items 
first above mentioned totalling $145,077.85 was the in¬ 
dividual liability of B. B. Jones, president of petitioner 
corporation, and not the obligation of petitioner and 
23 that the same was not a deductible loss to petitioner, 
and that the payments totalling $437.58 were not 
ordinary and necessary expenses of carrying on peti¬ 
tioner's business. 

III. Assignments of Error. 

Your petitioner, as a basis for the review of the decision 
and final order of redetermination rendered and entered by 
said Board, makes the following assignments of error: 

1. That the Board erred in holding that the payment to 
B. B. Jones, or the expenditure represented thereby, 
amounting to $145,077.85, in the George Tucker royalty 
interest lawsuit matter, was not an allowable deduction 
from income of the petitioner under the facts pertaining 
thereto as disclosed bv the record or as found bv said Board. 

i %/ 

2. That the Board erred in holding that the transaction 
whereby the said payment of $145,077.85 was made to the 
said B. B. Jones, pursuant to the idemnity agreement be¬ 
tween the said B. B. Jones and the petitioner (found to have 
existed by said Board) whereby the said petitioner was 
legally bound t6 reimburse said B. B. Jones in said amount, 
comes 4 4 within the well settled principle that the cost of 
property or the cost of defending or perfecting title to 
property is not a deductible expense”, or that such pay¬ 
ments or expenditures 4 4 are capital expenditures and should 
be added to the cost of the property,” under the facts found 
by the Board or as they appear in the record of this case. 

3. That the Board erred in holding that the Commissioner 
4 4 did not err in disallowing the deduction claimed on ac¬ 
count of this item”, viz., the said payment or expenditure 
to said B. B. Jones. 

4. That the Board erred in holding that the payment of 
$145,000.00, or the additional sum of $77.85, to the said B. 
B. Jones, pursuant to the aforesaid indemnity agreement 
existing between the said parties, did not constitute an al- 
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lowable deduction from income under the Revenue |Act of 

1928, whether denominated a loss or an ordinarv and! neces- 

* 

sary expense of said petitioner within the meaning! of the 
1928 Revenue Act. 

5. That the Board erred in holding that the “payments 
aggregating $437.58 as expenses on account of thre^ other 
lawsuits” were not an allowable deduction from income of 
of the petitioner under the facts pertaining thereto las dis¬ 
solved bv the record. 

* 

6. That the Board erred in holding that 4 ‘nothing 
24 is contained in the record to indicate that tile peti¬ 
tioner is entitled to a deduction on account df these 
expenses”, viz., said amounts aggregating $437.58. 

7. That the Board erred in failing to find that the proper¬ 
ties in respect of which said sum of $437.58 was expended 
had been sold by the petitioner in prior years, and that the 
lawsuits in which said sum was expended involved more 
or less the same questions as to such properties, both as to 
ownership and an accounting for the fruits therefrom, as 
in the lawsuit involving the George Tucker royalty interest. 

8. That the Board erred in failing to hold that tjhe said 
sum of $437.58 was a deductible item of expense or ail allow¬ 
able deduction from income within the meaning! of the 
Revenue Act of 1928. 

9. That the Board erred in overlooking or disregarding 
the salient and existing fact that said expenditures,!both in 
the case of the said payment of $145,077.85 and in the case 
of said expenditures aggregating $437.58 in other j similar 
lawsuits, were items of disbursement for which l^gal lia¬ 
bility existed or arose over prior ownership of property, 
together with the issues and profits therefrom, or, in other 
words, over property (including an accounting fof fruits, 
issues and profits therefrom) which petitioner h^d long 
since sold and conveyed for a valuable consideratioii and no 
longer owned or had the possession of. 

10. That the Board erred in not holding the said Items as 
allowable deductions, either as losses or business Expense, 
under the applicable provisions of the 1928 Revenue Act. 

11. That the Board erred in its conclusions of law as 
applied to the facts in this case, either as such facts are 
found by said Board or as they appear in the record. 
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12. That the Board erred in finding or determining any 
deficiency. 

WHEREFORE petitioner prays that the decision of the 
United States Board of Tax Appeals rendered against it be 
reviewed and reversed by this Honorable Court; that said 
expenditures totalling $145,515.43 be held to be deductible 
losses, and that your petitioner have such other and further 
relief as to the Court may seem meet and proper in the 
premises. 

25 BERMONT OIL COMPANY, 

Petitioner, 

By JOS. F. MOORE, 

Attorney . 

LOUIS LOEFFLER 
JOS. F. MOORE 
Attorneys for Petitioner. 


District of Columbia, ss : 

Jos. F. Moore, being first duly sworn, deposes and says: 

That he is attorney for the above named petitioner, Ber- 
mont Oil Company, and as such has authority to sign the 
within and foregoing petition; that he has read the same 
and knows the contents thereof; that to the best of his 
knowledge and belief the statements and facts therein con¬ 
tained are true, and that the assignments of error are well 
taken and intended to be argued. 

JOS. F. MOORE 

Subscribed and sworn to before me, the undersigned 
authoritv this 12th dav of May, 1936. 

MARTHA F FAUSLER 
Notary Public in and for 
the District of Columbia. 
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26 Endorsed: United States Board of Tax Appeals 

Filed May 12 1936 

Enr.- Dkt.- Cal.- Stat.- ! 

I 

In the United States Court of Appeals for the District of 

Columbia. 

Bermont Oil Company, Petitioner , 

V. I 

Commissioner of Internal Revenue, Respondent. 

(U. S. Board of Tax Appeals Docket No. 72839.^ 

1 

Notice of Filing Petition for Review. 

* * * * 

To The Honorable j 

The Commissioner of Internal Revenue, 

7 i 

Respondent on Review: 

You are hereby notified that on May 12th, 1936, a petition 
for a review of the decision of the United States Board of 
Tax Appeals in the above entitled cause was filed with the 
Clerk of the Board, a true copy of which petition is herewith 
served upon you. 

JOS. F. MOORE j 
Attorney for Petitioner. 

Service of the above notice, accompanied by a copy of the 
said Petition, is hereby accepted this 12th day of May, 1936. 

HERMAN OLIPHA^T 
General Counsel f^r the 
Department of the | Trea¬ 
sury , Attorney for Respon¬ 
dent on Review. 
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27 Endorsed: United States Board of Tax Appeals 

Filed Jul 7 1936 

Enr.- Dkt.- Cal.- Stat.- 

In the United States Court of Appeals for the District of 

Columbia. 

Bermont Oil Company, Petitioner , 


v. 

Commissioner of Internal Revenue, Respondent. 

(U. S. Board of Tax Appeals Docket No. 72839.) 

Praecipe for Transcript of Record. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days of the fil¬ 
ing of the petition for review in the above stated case, 
transmit to the Clerk of the United States Court of Appeals 
for the District of Columbia duly certified copies of the fol¬ 
lowing documents: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above entitled case. 

2. The pleadings before the Board. 

3. The findings of fact, opinion and decision of the Board. 

4. The stipulation for venue (Court of Review) filed 
Mav 4,1936. 

5. The petition for Review by the United States Court 
of Appeals for the District of Columbia, filed May 12, 1936. 

6. The notice of filing petition for review, together with 
proof of service thereof. 

7. This praecipe for transcript. 

8. All orders, if any, for enlargement of time for prepar¬ 
ing and transmitting transcript of record. Not included in 
record. 

Said transcript to be prepared as required by law 
28 and the rules of the United States Court of Appeals 
for the District of Columbia. 

LOUIS LOEFFLER 
JOS F. MOORE 
Attorneys for Petitioner. 
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i 

Service of a copy of the foregoing praecipe is hereby 
acknowledged this 7 day of July, 1936. 


HERMAN OLIPHANjT 
General Counsel fo\r the 
Department of the Trea¬ 
sury , Attorney for Respon¬ 
dent on Review. 
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United States Board of Tax Appeals 

Washington I 

U. S. Board of Tax Appeals 1924 
Docket No. 72839 

i 

Bermont Oil Company, Petitioner, j 

v 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 28, inclusive, 
contain and are a true copy of the transcript of Record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand arid affix 
the seal of the United States Board of Tax Appejals, at 
Washington, in the District of Columbia, this 16th day of 
July, 1936. 

B. D. GAMBLE 
Clerk, United States ! Board 
of Tax Appeals. 


(Seal) 
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30 United States Board of Tax Appeals 

Docket No. 72839 

Bermont Oil Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent . 

Order Enlarging Time . 

For cause appearing of record, it is 

ORDERED: That the time for transmission and de¬ 
livery of the record sur petition for review of the above 
entitled proceeding in the United States Court of Appeals 
for the District of Columbia, be and it is hereby extended to 
August 1, 1936. 

(s) EUGENE BLACK 
Member . 

Dated: Washington, D. C., 

July 11, 1936. 

id 

Now July 21, 1936 the foregoing is certified from the re¬ 
cord as a true copy. 

B. D. GAMBLE 

(Seal) Clerk, U. S . Board of Tax 

Appeals . 

Endorsed on cover: Board of Tax Appeals No. 6791 
Bermont Oil Company, Petitioner, vs. Guy T. Helvering, 
Commissioner of Internal Revenue. United States Court 
of Appeals for the District of Columbia Filed Jul 22 1936 
Moncure Burke, Clerk. 








Bermont Oil Company, Appellant, 
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Guy T. Helvering, Commissioner of Internal Revenue, 

Appellee . 

On Petition for Review of Decision of the United 
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BRIEF FOR APPELLANT. 


Louis Loeffler, 

. Joseph F. Moore, 

Attorneys for Appellant . 

March 11,1937. 
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IN THE 

i 

Umteb States Court of appeals 

FOE THE DISTEICT OF COLUMBIA. 

_ , 

No. 6791. j 

I 

— 

I 

Bermont Oil Company, Appellant, 

v. i 

Guy T. Helvering, Commissioner of Internal Revenue, 

Appellee. | 

i 

i 

— 

I 

I 

On Petition for Review of Decision of the United 
States Board of Tax Appeals. 

I 

________ 

| 

BRIEF FOR APPELLANT. 

i 

i 

— 

i 

PREVIOUS OPINION. 

The previous opinion in this case is that of the 
United States Board of Tax Appeals (R. 16), reported 
in 33 U. S. B. T. A. 1061. I 

I 

i 

JURISDICTION. | 

I 

This appeal seeks a review of the decision (prder of 
redetermination) of the U. S. Board of Tax Appeals 
entered February 13, 1936 (R. 19), involving iFederal 


I 
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income taxes for the year 1930 in the amount of $17,- 
810.43, and is brought to this Court, under stipulation 
(R. 19), by petition for review filed May 12, 1936, pur¬ 
suant to Section 1002 (d) of the Revenue Act of 1926. 

QUESTION PRESENTED. 

In 1916 appellant acquired, in perpetuity, by proper 
instrument in writing, a producing oil and gas mining 
interest (known as the George Tucker allotment), sub¬ 
ject to an oil and gas lease, upon the express condition 
that the transferor thereof (B. B. Jones) would be 
saved harmless from and indemnified against any loss 
that he might sustain on account of his prior owner¬ 
ship and enjoyment of the fruits and profits thereof, 
and in 1917, for a valuable consideration, appellant 
sold and conveyed such mineral interest by proper in¬ 
strument in writing. Thereafter, as a result of litiga¬ 
tion instituted by the original owner from whom title 
was deraigned, involving the title to said mineral in¬ 
terest and the fruits and profits thereof the transferor 
suffered, incurred and paid a judgment in 1930, by 
compromise settlement, in the sum of $145,000.00 plus 
costs of $77.85, and pursuant to said indemnity agree¬ 
ment appellant reimbursed transferor in 1930 said sum 
of $145,077.85, and deducted the same in its income tax 
return for 1930 as a loss in connection with its prior 
ownership of said mineral interest. The Board of Tax 
Appeals held such payment as a proper charge to cap¬ 
ital invested in said mineral interest and disallowed 
said deduction as a loss. The sole question therefore 
presented is—Did appellant sustain deductible losses 
in 1930 in connection with its payment in compromise 
settlement of a judgment and in the payment of costs 
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incident thereto and were such losses properly de¬ 
ductible from appellant’s income in 1930 ? 

For the purpose of this appeal appellant see^s a re¬ 
view by this Court of the decision of the U. Sp Board 
of Tax Appeals, above referred to, only in so far as it 
relates to the deductions claimed in the respective 
amounts of $145,000.00 and $77.85. 

! 

STATUTES AND REGULATIONS INVOLVED. 

j 

These will be found in the appendix, infra ppj. 15-17. 

I 

I 

STATEMENT. 

From the “Findings of Fact” (R. 12) promulgated 
by the U. S. Board of Tax Appeals, the following con¬ 
stitute the undisputed facts pertinent to this appeal. 

Appellant w^as incorporated under the laws of the 
State of Delaware in December, 1915, and began to do 
business in the State of Oklahoma in January, 1916. 
Its stock was owned by four brothers, who had pre¬ 
viously been engaged as individuals in the oil business. 
Two of the brothers contributed $50,000.00 eacb^ to the 
capital of the Corporation and all four brothers con¬ 
tributed oil properties of an estimated value in excess 
of $7,000,000.00 as a paid-in surplus upon condition 
that the Corporation (appellant) would indemnify and 
save them harmless against loss or damage arising out 
of any litigation or other cause resulting fronji their 
former ownership of any of the properties. 

The distribution of the stock was not in proportion 
to the contributions made in cash and property by the 
four brothers. 

Among the properties contributed to appellant by 
B. B. Jones, one of the four brothers, was his tjitle to 
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the royalty interest in a property known as the George 
Tucker Allotment. This particular property had been 
acquired by B. B. Jones on September 14, 1912, and 
was transferred to appellant by assignment dated Jan¬ 
uary 22, 1916, effective from January 1, 1916. B. B. 
Jones received rovaltv pavments from the date of his 
purchase to January 1, 1916, from and after which 
date appellant received such royalty payments until 
November 30, 1917, on which last mentioned date ap¬ 
pellant conveyed the royalty interest in said George 
Tucker Allotment, together with other properties, to 
Prairie Oil and Gas Co., and on the same date B. B. 
Jones executed a deed to Prairie Oil and Gas Co., con¬ 
veying certain real estate, including the George Tucker 
Allotment. 

On April 9, 1927, George Tucker filed suit in the Dis¬ 
trict Court of Creek County, Oklahoma, in which B. B. 
Jones and appellant were included among the defen¬ 
dants named. Tucker alleged that a certain deed con¬ 
stituting a link in the chain of title and executed by one 
C. K. Leslie as his guardian to one M. B. Leonard was 
fraudulent and void, asked that said deed be cancelled 
and prayed for an accounting against the defendants 
for the value of the oil and gas taken from the land 
during their respective periods of claim of ownership 
under claim of title. 

On December 20, 1927, the trial Court found the is¬ 
sues in favor of defendants and plaintiff appealed to 
the Supreme Court of Oklahoma, which latter Court in 
April, 1930, reversed the judgment of the lower Court 
and remanded the cause with instructions to the trial 
Court to ascertain and determine the amount due and 
owing by Bernard B. Jones and render judgment there¬ 
for in favor of the plaintiff. 
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On September 24, 1930, B. B. Jones paid $145,000.00 
in compromise settlement of all claims of the plain¬ 
tiff, a stipulation and agreement was entered o^i the 
record specifically reciting such payment and that the 
plaintiff released and discharged the said B. B. Jones, 
his lessees and assigns from any and all liability on 
account of the matters at issue. On September 25, 
1930, the trial Court entered an order in accordance 
with the mandate of the Supreme Court of Oklahoma, 
referred to the stipulation and agreement and thb set¬ 
tlement made in accordance therewith and barre^ the 
plaintiff, his assignees and attorneys from procuring 
judgment against the defendant, B. B. Jones, because 
of the matters complained of. 

Under date of December 31, 1930, appellant dr^w its 
check in favor of B. B. Jones in the sum of $145,077.85 
in reimbursement to him of the item of $145,000.00 
previously paid by him under the circumstances above 
set out, and to cover various items of cost incurred and 
paid by him in connection with said suit and settldment. 
This check was endorsed by the payee to the order of 
appellant to be credited to his account and appellant 
credited the account of B. B. Jones in the amoiint of 
the check. 

The accounts of appellant were kept on the balsis of 
cash receipts and disbursements. 

i 

SPECIFICATION OF ERRORS TO BE URGED. 

1. That the Board of Tax Appeals erred in holding 
that the payment to B. B. Jones, or the expenditure 
represented thereby amounting to $145,077.85, in the 
George Tucker royalty interest lawsuit matter, wks not 
an allowable deduction from income of appellant junder 



6 


the facts disclosed by the record and as found by the 
Board. 

2. That the Board erred in holding that the trans¬ 
action whereby such payment of $145,077.85 was made 
to the said B. B. Jones pursuant to the indemnity 
agreement between appellant and the said Jones 
(found to have existed and to constitute a valid and 
binding agreement) came “within the well settled prin¬ 
cipal that the cost of property or the cost of defending 
or perfecting title to property is not a deductible ex¬ 
pense”, or thdt such payments or expenditures “are 
capital expenditures and should be added to the cost of 
the property”, under the facts found by the Board or 
as they appear in the record of this case. 

3. That the Board erred in holding that the Commis¬ 
sioner “did not err in disallowing the deduction 
claimed on account of this item”, viz: the said pay¬ 
ment or expenditure to the said B. B. Jones. 

4. That the Board erred in holding that the pay¬ 
ments of $145,000.00 and the additional sum of $77.85, 
to the said B. B. Jones, pursuant to the aforesaid in¬ 
demnity agreement existing between them, did not con¬ 
stitute an allowable deduction from income under the 
Revenue Act of 1928, whether denominated a loss or 
an ordinary and necessary expense of appellant within 
the meaning of said Act. 

5. That the Board erred in overlooking or disregard¬ 
ing the salient and existing fact that the payment of 
$145,077.85 was a disbursement for which legal liability 
existed, arising out of a prior claim of ownership under 
color of title of property and the issues and profits 
therefrom, which property appellant had sold and con¬ 
veyed for a valuable consideration long prior to the 
institution of the suit, wherein appellant’s claim of 
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ownership was determined to have been invalid and the 
liability for such payment was established, Sand in 
which property appellant had no equity nor title to 
defend or perfect at the time said expenditure was 
made. j 

ARGUMENT. 

Preliminary Remarks. j 

In the hearing before the U. S. Board of T^x Ap¬ 
peals the issues presented by the pleadings in jio way 
raised the question of the application of the principal 
that the payment in question, asserted by appellant to 
be deductible from income for the purpose of determin¬ 
ing its income tax liability, constituted cost of property 
or cost of defending or perfecting title thereto ahd was 
therefore a capital expenditure to be added to the cost 
of the property. On the contrary, such issues | so far 
as here pertinent presented questions of fact only, 
namely; whether or not the payment in question was 
made pursuant to an indemnity agreement existing be¬ 
tween appellant and B. B. Jones, one of its stockhold¬ 
ers, and if so was such an agreement valid and tending 
upon appellant. 

The findings and decision of the Board recognizing 
the existence of such indemnity agreement and estab- 
lishing its validity and effect not being susceptible un¬ 
der the record to question, we submit that the findings 
and decision in such respect must be final had, of 
course, do not present questions for consideration on 
appeal. 

There remains the sole question of whether or not 
the expenditure in question represented the cost of 
property or the cost of defending or perfecting title to 


i 
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property, such as to require its being treated as a cap¬ 
ital expenditure instead of as an allowable deduction 
from income. 

In the absence of any asset, tangible or intangible, 
or equity therein or legal claim thereto, it is difficult 
to determine upon what the capitalization of the ex¬ 
penditure in question is to be or could be predicated, 
the royalty interest or property in question having 
been sold and conveyed by appellant in 1917 and the 
Supreme Court of Oklahoma having decided in 1930 
that appellant never acquired a valid title thereto. 

Discussion of Authorities Cited by U. S. Board of Tax 
Appeals in Support of Its Decision. 

In the case of Murphy Oil Co. v. Burnet, 15 B. T. A. 
1195, 55 Fed. (2d) 17, taxpayer sought to have allowed 
as deductions from income amounts paid by it in com¬ 
promise settlement of an action to rescind its title to 
an oil property on the ground of fraud and for attorney 
fees and costs paid in connection with such action. The 
Court held that such payments 

4 4 involved a confirmation of the sale and a pay¬ 
ment of damages for the fraud in an amount fixed 
by agreement instead of by decree of Court by 
way of compensation for the land . . . that the 
payment made to the vendor was substantially a 
deferred payment for the property. It was there¬ 
fore essentially a capital investment and not al¬ 
lowable as deduction from income.’’ 

Appellant’s case is readily distinguishable from the 
above by reason of the fact that appellant received no 
property nor confirmation of title to property in con¬ 
sideration for the expenditure it made, which expendi- 



ture was in its entirety in the nature of damages, lia¬ 
bility for which had previously been legally estab¬ 
lished. 

The case of Blackwell Oil & Gas Co. v. Commissioner, 
20 B. T. A. 661, affirmed, 60 Fed. (2d) 257, cited by the 
Board in support of its decision (R. 18), involved two 
questions: First—Where a Corporation sought to have 
allowed as a deduction from income an amount phid by 
it in compromise settlement of a suit instituted against 
certain of its officers and stockholders wherein the de¬ 
fendants named w r ere charged with conspiracy to com¬ 
mit fraud and a recoverv of damages therefor was 
sought, and to which suit the Corporation was j not a 
defendant, the Court held: j 

“The amount paid in compromise of the conspir¬ 
acy case was not a debt of the Corporation, was 
voluntarily paid and under no circumstances) could 
come within the statute.” 


The second question presented in this case involved 
the allowance as a deduction from the income of appel¬ 
lant Corporation of an amount paid by it in compro¬ 
mise settlement of a suit against it and others to re¬ 
cover possession of and to quiet title to certain oil lands 
and to recover damages for the detention and juse of 
such lands. 

The effect of the payment was to quiet the tjitle of 
the Corporation or to confirm its title to the l^nds in 
question as "was the case in Murpliy Oil Co. v. Burnet, 
supra, and such was held to have been a capital |expen- 
diture and not deductible from income. 

We submit that the decision in the case of Blackwell 
OH d> Gas Co. v. Commissioner, supra, on the jsecond 
question above referred to, is therefore readily dis- 
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tinguishable from the case at bar in that the plaintiff 
corporation in consideration for the payment made 
obtained a confirmation of its title to certain property, 
whereas in the instant case appellant obtained nothing- 
in return for its expenditure of the item of $145,000.00 
other than a release from a liability incurred in the 
course of its business, for which it was not compensated 
bv insurance or otherwise. 

It further appears from the opinion of Judge Pollock 
in the case of Blackwell Oil & Gas Co. v. Commissioner, 
supra, the point was made in the action to confirm the 
title to property that some portion of the compromise 
settlement therein made was in the nature of damages. 
In this connection Judge Pollock said: 

“The amount paid in compromise of the second 
action was in part at least in defense of petition¬ 
er’s title as oil and gas lessee of the lands involved 
in such action. To that extent it was a capital ex¬ 
penditure and is not deductible. Some portion of 
the payment may have been in satisfaction of the 
damages. That portion may have been an ordi¬ 
nary and business expense. It is impossible from 
the record, however, to determine what portion of 
the amount paid was in satisfaction of damages. 
This being true, the entire deduction was dis¬ 
allowed. 7 5 

We submit that in the instant case the record leaves 
no doubt of the fact that the compromise settlement 
made of $145,000.00 was in its entirety in the nature 
of damages and should therefore be allowed as a de¬ 
ductible loss. 

The case of Sunburst Oil <fb Refining Co. v. Commis¬ 
sioner, 23 B. T. A. 829, cited by the Board in support 
of its decision, involved in so far as pertinent the al- 


11 


lowance as a deduction from income of an expenditure 
“for a deed of correction to perfect its title to its re¬ 
fining; property”. The Board holding that: 

“such expenditures are capital investments, and 
are not deductible as ordinary and necessary busi¬ 
ness expenses. Such expenses are added to the 
cost of the property.” 

Again we find that the Board in applying the ruling 
in this case to the instant case has overlooked or dis¬ 
regarded the pertinent fact that appellant neither re¬ 
tained nor received an asset upon which to capitalize 
the expenditure made, and such omission cleaijly dis¬ 
tinguishes the case of Sunburst Oil & Refining Co., 
supra, and renders its ruling inapplicable to the |nstant 
case. 

i 

j 

Were the Expenditures in Question Deductible 

Losses? 

j 

In Dresser et al . v. United States, do Fed. (2p) 499, 
the Court of Claims, speaking through Judge Littleton, 
defined a “deductible loss” as follows: 

i 

I 

“A loss, in order to be deductible under the stat¬ 
ute, must be an unintentional parting with some¬ 
thing of value.” I 

and again: 

“Losses are sustained within the meaning of the 
taxing act when the events definitely occuf which 
give rise thereto.” ; 

I 

Citing Leivellyn, Collector, v. Electric Reduction Co ., 
275 U. S. 243, 48 Sup. Ct. 63; Lucas v. American Code 
Co., 280 U. S. 445, 50 Sup. Ct. 202. 


i 
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In the case of Kornhauser v. United States, 276 U. S. 
145, 48 Sup. Ct. 219, involving the deductibility of coun¬ 
sel fees, as an “Ordinarv and necessary business ex- 
pense, in defending an action for accounting and citing- 
appeal of F. Meyer & Bro. Co., 4 B. T. A. 481, wherein 
the Board of Tax Appeals held that a legal expenditure 
made in defending a suit for an accounting and dam¬ 
ages resulting from an alleged patent infringement 
was deductible as a business expense, the United States 
Supreme Court, speaking through Mr. Justice Suther¬ 
land, said as follows: 

“The basis of these holdings seems to be that 
where a suit or action against a taxpayer is di¬ 
rectly connected with, or, as otherwise stated (Ap¬ 
peal of Backer, 1 B. T. A. 214, 216) proximately 
resulted from his business, the expense incurred 
is a business expense within the meaning of sec¬ 
tion 214 (a), subd. 1, of the act. These rulings 
seem to us to be sound and the principle upon 
which they rest covers the present case. If the 
expense had been incurred in an action to recover 
a fee from a client who refused to pay it, the char¬ 
acter of the expenditure as a business expense 
would not be doubted. In the application of the 
act we are unable to perceive any real distinction 
between an expenditure for attorney’s fees made 
to secure payment of the earnings of the business 
and a like expenditure to retain such earnings af¬ 
ter their receipt. One is as directly connected with 
the business as the other.” 

Cited with approval in the case of Bliss v. Commis¬ 
sioner ■, 57 Fed. (2d) 984, decided by the U. S. Circuit 
Court of Appeals, 5th Circuit. 

The Internal Revenue Act of 1918 was the act under 
consideration in the above case. See appendix (infra) 

p. 16. 
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In Providence Coal Mining Co. v. Lucas , 39 Fed. 
(2nd) 109, (D. C.), 60 Fed. (2nd) 86, (C. C. A.j), the 
Mining Company had been sued for an accounting for 
coal mined in 1919-20 from a tract of land not embraced 
within its lease, the property of another, and in 1923, 
judgment having been obtained in the meanwhile, the 
Mining Company compromised and paid such judg¬ 
ment and claimed the amount so paid as a deductible 
loss in 1920 on the theory that liability therefcjr had 
accrued in the latter vear, its books of account being 
kept on the accrual basis. The District Court recog¬ 
nized such compromise settlement and payment as a 
deductible loss for the year 1920 and the sole! point 
upon which its decision was reversed on appeal jby the 
Circuit Court of Appeals (6th Circuit) was thjat the 
loss claimed was not determinable in 1920 and was 
deductible onlv in the year in which it was finallv de- 

•r V | » 

termined and settled. 

In that case the Mining Company was never in pos¬ 
session of the land involved under color of title or 
otherwise, and hence was purely a trespasser, ^et the 
loss was recognized, whereas in the instant case appel¬ 
lant had been in possession under what appeared to be 
a valid instrument of title which title had it retained 
and not theretofore sold, appellant would have lost by 
the judgment of the Court. Had appellant retained such 
title as it had and thereafter compromised the judgment 
in such manner that its title would not have been di¬ 
vested, either directly or through its transferor, B. B. 
Jones, the amount in question would have beeh prop¬ 
erly chargeable to the capital invested in the royalty or 
mineral interest in question. But the fact remains that 
appellant did not own said mineral interest at the time 
the payment was rendered necessary under its|indem- 


j 

i 


I 
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nitv agreement with B. B. Jones and certainlv the loss 
was not predictable nor determinable at the time ap¬ 
pellant sold said mineral interest in 1917 and therefore 
could not have been reflected as a deduction by includ¬ 
ing the same in the cost of such mineral interest in de¬ 
termining the gain or loss derived from such sale in 
1917. 

It would appear from the Board’s decision that sim¬ 
ply because appellant had been in possession of the 
mineral interest in question under what turned out to 
be a voidable title the amount paid was properly a 
capital expenditure and therefore not deductible, but in 
so holding the Board completely ignored or overlooked 
the fact that appellant had disposed of the property 
prior to the time when it became liable for and paid 
the amounts in question under its indemnity agreement 
with B. B. Jones. Had appellant owned the property 
in question at the time it became liable to B. B. Jones 
for the expenditure in question it would have been 
properly entitled to charge such expenditure to the 
cost of the property and if and when appellant there¬ 
after sold said property it would have been entitled to 
deduct from the selling price the entire cost of said 
property including the amount here involved. 

We submit that the facts in Providence Coal Mining 
Co. v. Lucas, supra, are comparable, by analogy, with 
the facts in the instant case; that the record herein 
clearly establishes that the decision of the Supreme 
Court of Oklahoma definitely fixed liability upon B. B. 
Jones; that such liability was not predictable nor de¬ 
terminable prior to such decision; that B. B. Jones 
satisfied such liability; that the indemnity agreement 
between appellant and the said B. B. Jones and others 
with equal definiteness and certainty fixed a corre- 


sponding liability upon appellant and that appellant 
ascertained and discharged the same within the calen¬ 
dar year 1930. 

CONCLUSION. 

We respectfully submit that the decision oJp the 
Board of Tax Appeals is contrary to the law and should 
therefore be reversed and that the contention df ap¬ 
pellant that it sustained deductible losses be upheld. 

Respectfully submitted, 

Louis Loeffler, 

Joseph F. Moore, 

Attorneys for Appellant. 

March 11, 1937. 
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APPENDIX. 

Revenue Act of 1928, 45 Stat. 791 C. 853. Sect. 23. 
Deduction from gross income. 

In computing net income there shall be allowed as 
deductions: 

Sect. 23 (a)—Expenses.—All the ordinary and 
necessary expenses paid or incurred during the 
taxable year in carrying on any trade or business, 
including a reasonable allowance for salaries or 
other compensation for personal services actually 
rendered; traveling expenses (including the entire 
amount paid for meals and lodging) while away 
from home in the pursuit of a trade or business; 
and rentals or other payments required to be made 
as a condition to the continued use or possession, 
for purpose of the trade or business, of property 
to which the taxpayer has not taken or is not tak¬ 
ing title, or in which he has no equity. 

Sect. 23 (f)—Losses by Corporations: 

In the case of a Corporation, losses sustained 
during the taxable year and not compensated for 
by insurance or otherwise. 

Revenue Act of 1918, 40 Stat. 1057, C. 18. Sect. 234 

(a) (1). 

All the ordinary and necessary expenses paid or 
incurred during the taxable year in carrying on 
any trade or business, including a reasonable al¬ 
lowance for salaries or other compensation for 
personal services actually rendered, and including 
rentals or other payments required to be made as 
a condition to the continued use or possession, for 
purposes of the trade or business, of property to 
which the taxpayer corporation has not taken or 
is not taking title or in which he has no equity. 


Regulations 74, Income Tax, Revenue Act of j 1928, 
Art. 171, Losses: 

Losses sustained by corporations during the tax¬ 
able year and not compensated for by insurance 
or otherwise are deductible. 

i 

Art. 282. Capital Expenditures: 

I 

The cost of defending or perfecting title to prop¬ 
erty constitutes a part of the cost of the property 
and is not a deductible expense. 
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In the United States Court of Appeals 
for the District of Columbia 

I 

■ ■ — 

No. 6791 j 

I 

| 

Bermont Oil Company, petitioner 

V. I 

Guy T. Helvering, Commissioner of Internal 
Revenue, respondent 

I 

i 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

— 

BRIEF FOR THE RESPONDENT | 

I 

OPINION BELOW 

The only previous opinion in the present ca$e is 
that of the United States Board of Tax Appeals 
(R. 11-19), promulgated February 11, 1936, jand 
reported in 33 B. T. A. 1061. 

i 

| 

JURISDICTION 

This appeal involves a deficiency in income t^xes 
for the calendar year 1930 in the sum of $17,810.43, 
and is taken from a decision of the Board of Tax 
Appeals, entered February 13, 1936 (R. 19). The 
case is brought to this Court, under stipulation, 1 (R. 
19-20), by petition for review filed May 12, 1936 



9. 


(R. 20-25), pursuant to Sections 1001-1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9, as amended 
by Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169. 

QUESTION PRESENTED 

Whether the $145,077.85 paid in 1930 by the peti¬ 
tioner to its principal stockholder to reimburse him 
as provided in an oral agreement entered into by 
the petitioner and its stockholders at the time of, 
and in consideration for, the transfer of properties 
by the latter to the former in 1916, constitute a cap¬ 
ital expenditure or a deduction from the petition¬ 
er’s income for 1930 as a loss or as an ordinary and 
necessary business expense. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be 
allowed as deductions: 

(a) Expenses .—All the ordinary and nec¬ 
essary expenses paid or incurred during the 
taxable year in carrying on any trade or bus¬ 
iness, including a reasonable allowance for 
salaries or other compensation for personal 
services actually rendered; traveling ex¬ 
penses (including the entire amount ex¬ 
pended for meals and lodging) while away 
from home in the pursuit of a trade or busi¬ 
ness ; and rentals or other payments required 
to be made as a condition to the continued 
use or possession, for purposes of the trade 


or business, of property to which the tax¬ 
payer has not taken or is not taking title! or 
in which he has no equity. 

***** 

(/) Losses by corporations .—In the cdse 
of a corporation, losses sustained during the 
taxable year and not compensated for by in¬ 
surance or otherwise. 

I 

Treasury Regulations 74, promulgated under );he 

Revenue Act of 1928: j 

Art. 282. Capital Expenditures: | 

***** 

The cost of defending or perfecting title 
to property constitutes a part of the cost of 

the property and is not a deductible expense. 
* * * 

. 

i 

STATEMENT 

i 

The facts as found by the Board of Tax Appeals 
(R. 12-16) are set forth below in so far as they ^re 

i 

concerned in this appeal: 

The four Jones brothers were engaged as indi¬ 
viduals in the oil business and owned in varying 
amounts certain valuable oil properties situated, in 
Oklahoma, consisting of leases, mining rights, ^nd 
royalty interests. In December 1915 the petitioner 
was incorporated under the laws of the State of 
Delaware and began to do business in the Sljate 
of Oklahoma in January 1916. 

At its organization meeting the petitioner’s 
board of directors passed the following resolution 
(R. 12): ! 
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Be it resolved, First: That the Bermont 
Oil Company accepts the proposition of 
Messrs. B. B. Jones, M. Jones, R. L. Jones, 
and E. L. Jones, wherein in exchange for the 
capital stock of this corporation they offer: 

(1) To transfer to the company certain 
mining rights, leases, and royalty interests 
subject to certain conditions; and, 

(2) To pay to this company the sum of 
One Hundred Thousand ($100,000.00) Dol¬ 
lars as a fund for immediate development 
and operating expense. 

Pursuant 1 to this resolution the four brothers 
transferred to the petitioner oil properties, de¬ 
scribed in schedules attached to the minutes of the 
corporation, which were estimated to be worth ap¬ 
proximately $7,000,000. Entries were made on the 
books of the petitioner to show a paid-in surplus 
equal to the estimated value of the properties. B. 
B. Jones and M. Jones paid to the corporation 
$50,000 apiece, to be used as a fund with which to 
operate. 

The “certain conditions’’ mentioned in the 
above-quoted resolution refer to an oral agree¬ 
ment between the parties that the corporation 
would indemnify and save harmless each and all 
of the contributing stockholders against loss or 
damage arising out of, or any litigation or other 
cause resulting from, their former ownership of 
any of the properties. 

With the exception of qualifying shares issued to 
two other individuals, all of the petitioner’s author- 
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ized capital stock of $100,000 was distributed to 
the four brothers, but not in proportion to the 
contributions made in cash and property by th4m. 

Included in the list of properties thus turned 
over to the petitioner by B. B. Jones was his title 
to the lessor’s share or royalty interest in a pro¬ 
perty commonly known as the George Tucker allot¬ 
ment. This property had been acquired by BJ B. 
Jones on September 14, 1912, and included in his 
chain of title was one C. K. Leslie, guardian! of 
George Tucker. The transfer to the petitioned of 
his royalty interest in the George Tucker allotment 
was made by B. B. Jones by assignment d^ted 
January 22, 1916, and included all royalty pid 
proceeds of royalty accrued or accruing to hini as 
assignor since January 1, 1916. j 

B. B. Jones had received the royalty payments 
from the date of his purchase to January 1, 1016, 
after which date the royalties were received by j the 
petitioner until November 30, 1917, when | the 
royalty interest in the George Tucker allotment 
was conveyed with other properties by assignment 
from the petitioner to the Prairie Oil & Gas Com¬ 
pany. On the last mentioned date B. B. Jdnes 
executed a deed conveying certain real estate to the 
Prairie Oil & Gas Company, which deed included 
the George Tucker allotment. 

In 1927 George Tucker brought suit in the 
District Court of Creek County, Oklahoma, naming 
B. B. Jones and the petitioner among the defend¬ 
ants. The action sought to cancel the deed from 
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C. K. Leslie, as guardian, on the ground of fraud, 
and prayed for an accounting against all of the 
defendants as to the value of the oil and gas taken 
from the land (R. 14). The trial court held for 
the defendants, but in April 1930 the Sux>reme 
Court of Oklahoma reversed the judgment of the 
lower court and remanded the cause with instruc¬ 
tions to determine the amount owing by B. B. Jones 
and render judgment therefor in favor of the 
plaintiff. The Supreme Court of Oklahoma 
further held that the guardian’s deed and all sub¬ 
sequent conveyances, with the exception of the 
leases to the, Prairie Oil & Gas Company and the 
deed from B. B. Jones to the Prairie Oil & Gas 
Company, should be cancelled. 

L T nder date of September 24, 1930, B. B. Jones 
paid $145,000 in compromise and settlement of all 
claims of the plaintiff against him. 

Under date of December 31, 1930, the petitioner 
drew its check in favor of B. B. Jones in the sum 
of $145,077.85 to reimburse him for the payment 
of $145,000 made under the circumstances above 
set out and to cover certain costs incurred by him. 
B. B. Jones endorsed this check “Pay to the order 
of Bermont Oil Company for credit my account”, 
and turned it over to the petitioner (R. 16). The 
petitioner credited the account of B. B. Jones in 
this amount. This check was never passed through 
the bank on which it was drawn. B. B. Jones and 
his brothers frequently used the petitioner as a 
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bank and endorsed checks to the petitioner to be 
deposited to their credit. 

The petitioner kept its accounts on the basis of 
cash receipts and disbursements. In its return! of 
income for 1930 petitioner claimed a deduction in 
the total amount of $145,515.43 (including $437|.58 
not in controversy here) for “damages account 
lawsuit and expenses of lawsuit.” This amoiint 
was disallowed in full by the respondent (R. 16). 

B. B. Jones reported no taxable income in his 
income tax return for the year 1930. 


SUMMARY OF ARGUMENT 


The payment to reimburse B. B. Jones was made 
pursuant to a contractual obligation forming a 
part of the consideration for the transfer to | the 
petitioner of a great many properties, in addition 
to the royalty interest in the George Tucker allot¬ 
ment. This in its very nature constituted paijt of 
the cost of all of the properties transferred to! the 
petitioner. The record will not support the peti¬ 
tioner’s contention that it received no assets gpon 

I 

which to capitalize the payment. I 

The payment was not in the nature of damages 
but was part consideration for the transfer* of 
properties. The petitioner has confused its 
liability with that of its stockholder. 

The cases relied upon by the petitioner ! are 
distinguishable from the case at bar. 

The Board of Tax Appeals correctly decided!that 
the payment to B. B. Jones was a capital expendi- 


I 


s 


ture to be added to the cost of the property, and 
that it was not deductible from the petitioner’s 
income for 1930 either as a loss or as an ordinary 
and necessary business expense. 

ARGUMENT 

I 

The payment was a capital expenditure 

Whatever the basis for the compromise payment 
made in 1930 by B. B. Jones in liquidation of the 
claims of George Tucker might have been, it is clear 
from the record that the payment by the petitioner 
to B. B. Jones was made pursuant to an oral con¬ 
tractual obligation. This obligation was entered 
into in 1916, at which time the Jones brothers trans¬ 
ferred to the petitioner certain oil properties “sub¬ 
ject to certain conditions.” The Board has found 
(R. 13) that the “certain conditions” were an 
“oral agreement between the parties that the corpo¬ 
ration would indemnify and save harmless each 
and all of the contributing stockholders against loss 
or damage arising out of any litigation or other 
cause resulting from their former ownership of 
any of the properties.” 

Thus, it is submitted, the agreement was an 
integral part of the consideration given for the 
properties turned over to the petitioner, and was 
in the nature of an indemnity agreement. 
Furthermore, the record clearly shows (R. 12-13) 
that the agreement was made with respect to, and 
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in part consideration for, the transfer of a great 
many properties, worth approximately $7,000,000- 
in 1916. The agreement was not confined to the 
royalty interest in the George Tucker allotment. 
Furthermore, it is reasonable to assume that a 
breach of the indemnity agreement with respect to 
any one of the properties would have constituted a 
breach of the entire contract involving all of |the 
properties. 

The Board of Tax Appeals held (R. 17) that jthe 
agreement was valid and that the petitioner \vas 
legally bound to reimburse B. B. Jones for jthe 
sums paid out by him in settlement of the litigation 
involving the George Tucker allotment. Neyer- 
theless, the Board disallowed the deduction claiilned 

7 i 

by the petitioner on the ground (R. 17) that “jthis 
transaction would seem to come clearly within! the 
well settled principle that the cost of property or 
the cost of defending or perfecting title to property 
is not a deductible expense. Ordinarily such out¬ 
lays, whether in the form of legal fees or compro¬ 
mise payments, are capital expenditures land 
should be added to the cost of the property/’ cijting 
Murphy Oil Co. v. Burnet , 55 F. (2d) 17 (C. 6 . A. 
9th); Blackwell Oil & Gas Co. v. Commissioner, 
60 F. (2d) 257 (C. C. A. 10th); Commissioner v. 
Field, 42 F. (2d) 820 (C. C. A. 2nd); and Sunburst 
Oil & Refining Co. v. Commissioner, 23 B. T. A. 
829. This Court has repeatedly announced a 
similar rule. Brainier v. Burnet, 63 F. (2d) 129; 


I 

i 
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Croker v. Burnet, 62 F. (2d) 991; Williams v. 
Burnet, 59 F. (2d) 357; Hutchings v. Burnet, 58 
F. (2d) 514. See also Art. 282, Treasury 
Regulations 74, supra, p. 3. 

A case analogous to the one at bar is Athol Mfg. 
Co, v. Commissioner, 54 F. (2d) 230 (C. C. A. 1st), 
involving a corporation organized to take over the 
business and assets of another corporation, part 
of the consideration being an agreement to pay all 
the obligations of the old corporation. Payments 
made by the new corporation pursuant to this 
agreement were held to be capital expenditures and 
not an ordinary and necessary business expense. 
See also Falk Corporation v. Commissioner, 60 F. 
(2d) 204 (C. C. A. 7th). 

The case at bar is not unlike Scott v. Commis¬ 
sioner, 29 F. (2d) 472 (C. C. A. 7th), involving a 
conveyance of property in consideration of the 
grantees’ promise to pay an annuity to the grantor. 
It was held that all of the payments made consti¬ 
tuted capital expenditures. See also Corbett In¬ 
vestment Co. v. Helvering, 75 F. (2d) 525 
(App. D. C.). 

The petitioner seeks (Br. 8-11) to distinguish 
the Murphy, Blackwell, and Sunburst cases, supra, 
from the instant case on the ground that it neither 
retained nor received an asset upon which to 
capitalize the expenditure made. This contention 
is fallacious in that it disregards the fact that the 
payment made in 1930 to B. B. Jones was a part 
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of the consideration for the transfer of all of the 

! 

properties to the petitioner. Certainly it cannot 
be presumed that the petitioner received no assets 
in consideration for entering into the indemnity 

i 

agreement. The George Tucker allotment was 
only one of numerous properties transferred tojthe 
petitioner, the aggregate value of which was !ap¬ 
proximately $7,000,000 in 1916. j 

One of the cases cited by the Board (R. i8), 
Commissioner v. Field, 42 F. (2d) 820 (C. cj. A. 
2nd), held that attorney’s fees paid out in a (suit 
involving the determination of the taxpayer’s right 
to his deceased brother’s estate, under the terais of 
a will, should not be treated as capital expenditures 
nor as a deduction from income. The Court jheld 
that expenses of this sort fall within those geijeral 
costs of protecting one’s property for whiclj the 
statute makes no allowance. 


The payment was not deductible as a loss nor as an 
ordinary and necessary business expense 

The petitioner contends (Br. 10) that $14^5,000 
of the sum it paid to B. B. Jones was “in the nature 
of damages and should therefore be allowed as a 
deductible loss,” relying upon Blackwell Oil <% Gas 
Co. v. Commissioner, supra, wherein Judge Pol¬ 
lock said (p. 258): 

Some portion of the payment may have been 
in satisfaction of the damages. That por- 
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tion may have been an ordinary and 
necessary business expense. 

But in Murphy Oil Co. v. Burnet, supra, the Cir¬ 
cuit Court of Appeals for the Ninth Circuit held 
that a payment involving a confirmation of a sale 
and a payment of damages for fraud was a capital 
expenditure. The Court refrained from determin¬ 
ing whether a portion of the payment should be 
allocated to the defense of the title and a portion to 
the defense of the claim to recover proceeds 
derived from the land; however, the Court was in¬ 
clined to the view that no such allocation should 
be made. 

But even assuming that the compromise pay¬ 
ment made by B. B. Jones was in the nature of 
damages and that such a payment should be 
allowed as a deduction as to him, it is submitted 
that the payment made by the petitioner to B. B. 
Jones was not in the nature of damages. The pay¬ 
ment was made pursuant to a contractural obliga¬ 
tion forming a part of the consideration for the 
transfer of properties. The petitioner has con¬ 
fused its liabilitv with that of its stockholder. 
Generally, for tax purposes, a corporation is an 
entity distinct from its stockholders with respect 
to charging off losses. Dalton v. Bowers, 287 
U. S. 404. 

The Board, however, found it unnecessary to 
distinguish between the liability of the petitioner 
and the liability of B. B. Jones, stating that “our 
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conclusion would be the same if the corporation 

i 

had originally made the payment in question direct 
to the plaintiff, George Tucker” (R. 18). j 


III 


The cases relied upon by the petitioner are distinguish¬ 
able from the case at bar 

None of the cases relied upon by the petitioner 
(Br. 12-13) involve a contractual obligation as¬ 
sumed in connection with the transfer of property 
and forming part of the consideration therefor. 

Kornhauser v. United States, 276 U. S. 145, [held 
that attorney’s fees for defending an action for 
an accounting brought by a former partner Ivere 
deductible as an ordinary and necessary business 
expense. The expenses were incurred in cohtest- 
ing a claim against income received, which differs 
fundamentally from the ordinary attack on [title 
and from a contract for the purchase of property. 

F. Meyer & Brother Co. v. Commissioner, A B. 
T. A. 481, held that an expenditure made in defend¬ 
ing a suit for an accounting and damages resulting 
from an alleged patent infringement was deduct¬ 
ible as a business expense. j 

Bliss v. Commissioner, 57 F. (2d) 984 (C. jC. A. 
5th), involved amounts expended for services 
rendered in ejecting or excluding trespassers after 
ownership had been acquired. 

Lucas v. Providence Coal Mining Co., 60 F\ (2d) 
86 (C. C. A. 6th), involved the payment of <ji sum 


i 
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to settle an action for wrongfully removing coal 
from a lease not owned by the taxpayer. No 
question of title or the transfer of title was in¬ 
volved and the taxpayer admitted the wrongful 
removal in the action against it. 

CONCLUSION 

The payment made to B. B. Jones was a capital 
expenditure and was not deductible from the peti¬ 
tioner's income for the taxable year either as a 
loss or as an ordinarv and necessarv business 
expense. 

The decision of the Board of Tax Appeals is 
correct and should be affirmed. 

Respectfully submitted. 

James W. Morris, 
Assistant Attorney General. 
Sew all Key, 

A. M. Sellers, 

Special Assistants to the Attorney General. 

March 1937. 
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